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 1.  TIME:  9:00   CASE#: MSC18-00018 
CASE NAME: TEKSOFT VS. SYSTEMS AMERICA 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY TEKSOFT SYSTEMS, INC. 
* TENTATIVE RULING: * 

 
Cross-defendant Teksoft’s motion to set aside default is granted.   
 
Counsel for Teksoft has submitted a declaration stating that he was attempting to meet 

and confer with SAI’s counsel regarding a possible demurrer to SAI’s First Amended Cross-
Complaint (“FACC”), but received no response, and that he tried to file a response to the FACC 
before the default was entered, but it was rejected.   

 
Code of Civil Procedure section 340.41 (a)(2) states, “If the parties are not able to meet 

and confer at least five days prior to the date the responsive pleading is due, the demurring 
party shall be granted an automatic 30-day extension of time within which to file a responsive 
pleading, by filing and serving, on or before the date on which a demurrer would be due, a 
declaration stating under penalty of perjury that a good faith attempt to meet and confer was 
made and explaining the reasons why the parties could not meet and confer.”  The neglect of 
Teksoft’s counsel here consisted of failing to file and serve this declaration and failing to draft a 
response sufficient for the clerk to accept on January 9, 2019. 

 
When a party promptly moves for relief from a default under section 473 (b) and the 

other party suffers no prejudice very slight evidence is needed to support the request for relief.  
(Elston v. City of Turlock (1985) 38 Cal.3d 227, 233.) 

 
The court finds sufficient evidence of inadvertence and excusable neglect here.  The 

court is aware from prior proceedings in this case that Teksoft did not fail to respond to a 
complaint, but to a cross-complaint; that it demurred to the previous version of the cross-
complaint; and that it gave no prior indications that it was considering abandoning its claim or its 
defenses to SAI’s cross-complaint. 

 
Had Teksoft been successful in filing its response on January 9, 2019, its attorney’s 

mistake in believing the extension of time under CCP 430.41 was automatic without the need to 
file a declaration would have been irrelevant.  Therefore, the court does not believe it needs to 
decide whether this mistake was excusable mistake of law or inexcusable ignorance of law.  But 
if it does, it finds it was excusable mistake of law.  (See 8 Witkin, California Procedure (5th Ed. 
2008) Attack on Judgment in the Trial Court, § 154-155, p. 747-748; 205 Cal. 202; Lewith v. 
Rehmke (1933) 217 Cal. 563, 566; Williams v. Thompson (1923) 60 Cal.App. 658, 660; 
Svistunoff v. Svistunoff (1952)108 Cal.App.2d 638, 642-644.) 
 

Under the circumstances present here, the court is disappointed that SAI’s counsel failed 
to respond in any manner to the attempts of Teksoft’s counsel to meet and confer and that SAI”s 
counsel would simply file and serve a Request for Entry of Default rather than first contacting 
counsel for Teksoft to ask their intentions.  (See Fasuyi v. Permatex, Inc. (2008) 167 
Cal.App.4th 681, 701 (discussing an ethical obligation to warn).) 
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Application for relief from a default under section 473 (b) “shall be accompanied by a 
copy of the answer or other pleading proposed to be filed therein.”  However, substantial 
compliance with this requirement will suffice.  (Puryear v. Stanley (2008) 172 Cal.App.3d 291, 
294.)  Service of the proposed pleading before the hearing is substantial compliance.  (Ibid.; see 
also Austin v. Los Angeles Unified School Dist. (2016) 244 Cal.App.4th 918, 933.)  Here, 
mistakenly believing it had a 30-day extension, Teksoft attempted to file its proposed response 
to the First Amended Cross-Complaint on January 9, 2019, but the response was returned by 
the clerk and the default entered on January 11, 2019 before Teksoft could correct the defects 
that caused the clerk to reject the filing.  Under these circumstances, unless it produces 
evidence to the contrary, SAI has been served with the proposed response and Teksoft has 
substantially complied with CCP § 473 (b). 

 
SAI’s request for an award of attorney’s fees and costs is denied. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-01253 
CASE NAME: HATLEY VS. MULLAN 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY JOYCE L. MULLAN 
* TENTATIVE RULING: * 
 
Defendant Joyce Mullan moves for judgment on the pleadings as to plaintiffs Larena Hatley and 

Chance Daniel’s causes of action for specific performance, conversion, intentional infliction of 

emotional distress (“IIED”), and preliminary and permanent injunction.  Defendant moves on the 

basis that the complaint fails to state facts sufficient to constitute a cause of action.  For the 

foregoing reasons, the motion is denied in its entirety.   

Facts Alleged in the Complaint 

The parties entered into an agreement for the purchase of a show quality female standard 

schnauzer puppy for $2,500.  (Complaint ¶ 6.)  On June 9, 2017, plaintiffs paid a non-refundable 

deposit of $1,000 and understood that they would have to pay the remaining $1,500 to take 

possession of the puppy.  (Complaint ¶ 6.)  On May 2, 2018, defendant’s breeding dog gave 

birth to two puppies, of which only one female puppy survived.  (Complaint ¶ 7.)  On June 9, 

2018, plaintiffs paid the remaining $1,500 balance to purchase the puppy.  (Complaint ¶ 7.)  

Prior to the time the puppy was old enough to be picked up, defendant updated plaintiffs on the 

health of the puppy and repeatedly referred to the puppy as plaintiffs’.  (Complaint ¶ 8.)  On 

June 18, 2018, defendant contacted plaintiffs to inform them that due to her impending shoulder 

surgery and the fact that the puppy’s mother had been rendered unable to breed for another 

year, defendant was going to retain the puppy for herself.  (Complaint ¶ 9.)    

Analysis 

“A defendant’s motion for judgment on the pleadings should be granted if, under the facts as 

alleged in the pleading or subject to judicial notice, the complaint fails to state facts sufficient to 
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constitute a cause of action.”  (County of Orange v. Association of Orange County Deputy 

Sheriffs (2011) 192 Cal.App.4th 21, 32; Code Civ. Proc. § 438 (c)(1)(B)(ii).) 

Specific Performance 

“To obtain specific performance after a breach of contract, a plaintiff must generally show: ‘(1) 

the inadequacy of his legal remedy; (2) an underlying contract that is both reasonable and 

supported by adequate consideration; (3) the existence of a mutuality of remedies; (4) 

contractual terms which are sufficiently definite to enable the court to know what it is to enforce; 

and (5) a substantial similarity of the requested performance to that promised in the contract.’”  

(Real Estate Analytics, LLC v. Vallas (2008) 160 Cal.App.4th 463, 472.)   

Generally, specific performance is not an appropriate remedy to recover personal property.  

(Capaldi v. Levy (1969) 1 Cal.App.3d 274, 28.)  There is an exception, however, for the sale of 

unique items.  (Id.) 

The parties here allegedly entered into an agreement for the sale of a show quality female 

standard schnauzer puppy to be bred by defendant.  (Complaint ¶ 6.)  That contract allegedly 

consummated after the puppy was born and plaintiffs paid the remaining $1,500 balance 

required under the contract.  (Complaint ¶ 7.)  At that point, the puppy was readily identifiable, 

as it was the only available female puppy from the litter.   

Plaintiffs allege sufficient facts for a specific performance cause of action because the puppy is 

unique.  While every animal is inherently unique, this is especially true for those bred to be a 

show animal.  Moreover, plaintiffs allege that the puppy’s mother had been rendered unable to 

breed for a year, meaning it would be even more difficult to obtain similar puppy.  (Complaint 

¶ 9.)  Accordingly, the motion is denied as to the specific performance cause of action. 

Conversion 

“Conversion is the wrongful exercise of dominion over the property of another.  (Lee v. Hanley 

(2015) 61 Cal.4th 1225, 1240.)  “The elements of a conversion claim are: (1) the plaintiff’s 

ownership or right to possession of the property; (2) the defendant’s conversion by a wrongful 

act or disposition of property rights; and (3) damages.”  (Id.) 

Here, plaintiffs allege the existence of a valid contract under which they would obtain the right to 

possession of a puppy after the payment of $2,500.  (Complaint ¶ 6.)  Despite plaintiffs paying 

the agreed upon sum, defendant allegedly refused to deliver the puppy.  (Complaint ¶ 9.)  

Because plaintiffs allege that defendant exercised dominion over the puppy that they had a right 

to possess pursuant to contract, the motion is denied as to the conversion cause of action. 

IIED 

“A cause of action for intentional infliction of emotional distress exists when there is ‘(1) extreme 

and outrageous conduct by the defendant with the intention of causing, or reckless disregard of 

the probability of causing, emotional distress; (2) the plaintiff’s suffering severe or extreme 

emotional distress; and (3) actual and proximate causation of the emotional distress by the 
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defendant’s outrageous conduct.’”  (Hughes v. Pair (2009) 46 Cal.4th 1035, 1050–1051.)  “A 

defendant’s conduct is ‘outrageous’ when it is so ‘extreme as to exceed all bounds of that 

usually tolerated in a civilized community.’”  (Id.)  “And the defendant’s conduct must be 

‘intended to inflict injury or engaged in with the realization that injury will result.’”  (Id.) 

Defendant asserts that the alleged conduct was not outrageous.  However, one could 

reasonable determine that defendant’s alleged conversion was outrageous, considering 

plaintiffs’ expectation that they would obtain possession of the puppy and defendant’s alleged 

blatant breach of the agreement.  (See Alcorn v. Anbro Engineering, Inc. (1970) 2 Cal.3d 493, 

499 [“Where reasonable men may differ, it is for the jury, subject to the control of the court, to 

determine whether, in the particular case, the conduct has been sufficiently extreme and 

outrageous to result in liability.”].)  Defendant further argues that emotional distress damages 

are inapplicable because plaintiffs’ claims arise out of a breach of contract action.  However, 

“damages for emotional distress growing out of a defendant’s conversion of personal property 

are recoverable.”  (Gonzales v. Personal Storage, Inc. (1997) 56 Cal.App.4th 464, 477.)  Thus, 

the motion is denied as to the IIED cause of action.   

Preliminary/Permanent Injunction 

Like specific performance, preliminary and permanent injunctions are equitable remedies and 

therefore only appropriate when legal remedies are inadequate.  (See Grail Semiconductor, Inc. 

v. Mitsubishi Electric & Electronics USA, Inc. (2014) 225 Cal.App.4th 786, 800.)  Based on the 

alleged uniqueness of the puppy as discussed above, damages may not be an adequate 

remedy in this case.  Thus, the motion is denied as to the injunction causes of action.   

 

  

 3.  TIME:  9:00   CASE#: MSC18-01253 
CASE NAME: HATLEY VS. MULLAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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 4.  TIME:  9:00   CASE#: MSL08-07204 
CASE NAME: LN ACQUISITIONS VS. BELVEDERE 
HEARING ON MOTION FOR ORDER FOR SALE OF DWELLING 
FILED BY LN ACQUISITIONS, INC. 
* TENTATIVE RULING: * 
 
Appear. 

  

 5.  TIME:  9:00   CASE#: MSN17-0844 
CASE NAME: BAUMBACH VS. CSAA 
HEARING ON PETITION TO DISQUALIFY INSURED'S APPRAISER ( FILED BY 
CSAA INSURANCE EXCHANGE) 
* TENTATIVE RULING: * 
 

This is a petition to disqualify an appraiser, Tom Pearson, that David and Vita Baumbach 
selected in their dispute with CSAA regarding amounts owed for a loss at their home in Alamo 
due to a fire on June 18, 2016.  The petition is granted for the reasons set forth below. 

 
CSAA argues that Pearson had an obligation to disclose to the claims adjuster and/or 

the attorneys representing CSAA on this claim that he had sued CSAA on June 7, 2017 as an 
assignee of a breach of contract and insurance bad faith claim of another insured, Sui.  CSAA 
further argues that it brought this petition at the first reasonable opportunity after those CSAA 
employees and agents learned of the non-disclosure, and that the Sui/Pearson lawsuit against 
CSAA would cause a reasonable person, aware of all the facts, to fairly entertain doubts about 
Pearson’s impartiality.  

 
The Baumbachs argue that the disclosure requirements that apply to neutral arbitrators 

do not apply to party-selected appraisers under Insurance Code section 2071; CSAA has not 
met its burden, which is to show corruption and not just a reasonable person’s doubts about 
impartiality; and CSAA has waived its objection to Pearson by excessive delay in raising it 
because on a company-wide basis CSAA has known of the Sui/Pearson lawsuit since June or 
July 2017 but did not file this petition until December 5, 2018. 

 
 Insurance Code section 2071 sets forth the standard form fire insurance policy.  It 
contains the following provisions regarding appraisers: 
 

In case the insured and this company shall fail to agree as to the 
actual cash value or the amount of loss, then, on the written 
request of either, each shall select a competent and disinterested 
appraiser and notify the other of the appraiser selected within 20 
days of the request. Where the request is accepted, the appraisers 
shall first select a competent and disinterested umpire . . . The 
appraisers shall then appraise the loss, stating separately actual 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   02/28/19 

 
 

- 6 - 

cash value and loss to each item; and, failing to agree, shall 
submit their differences, only, to the umpire. An award in writing, 
so itemized, of any two when filed with this company shall 
determine the amount of actual cash value and loss. . . .  

 
California courts have concluded that an appraisal under this provision must be 

conducted pursuant to the provisions of the California Arbitration Act.  (Mahnke v. Superior 
Court (2009) 180 Cal.App.4th 565, 570.)  Section 1281.9 of the Arbitration Act requires 
proposed neutral arbitrators to disclose to opposing parties the existence of any potential 
grounds for disqualification.  However, in Mahnke, the court held that these disclosure 
requirements apply only to the umpire in appraisal proceedings, not to the party-selected 
appraisers.  Thus, the provisions of CCP sections 1281.8 and 1281.9 do not apply to fire 
insurance appraisals and there is no “automatic and unlimited right of disqualification for 
disclosures made by those [fire insurance loss] appraisers.”  (Mahnke, supra, 180 Cal.App.4th 
at 578.)   

 
Nevertheless, Mahnke did hold that party-selected appraisers have certain disclosure 

obligations and may be disqualified under appropriate circumstances.  It held that party-selected 
appraisers must disclose dealings that in the eyes of a reasonable person might create an 
impression of possible bias.  (Mahnke, supra, 180 Cal.App.4th at 579.)  It stated that a party-
selected appraiser may not be disqualified “unless ‘a reasonable member of the public at large, 
aware of all the facts, would fairly entertain doubts concerning the [arbitrator's] impartiality …’” 
(Ibid.)   Because CSAA has stated that it is moving to disqualify based on doubts of bias rather 
than because of the failure to disclose per se (see Supplemental Reply Brief at 2:26), the court 
will focus on the latter standard. 

 
Here, had a reasonable person been told that the Baumbach’s appraiser, Pearson, was 

suing CSAA as the assignee of another CSAA insured’s claim, that person would have fairly 
entertained doubts about Pearson’s impartiality.  

 
The Baumbachs argue that a different standard for disqualification applies, that an 

appraiser may not be disqualified for the mere impression of a possible bias, but only for bias 
that amounts to corruption.  This is the standard that applies to party-selected arbitrators under 
Tate v. Saratoga Saving & Loan Assn. (1989) 216 Cal.App.3d 843, 858.  
 

However, the court in Gebers held that “disinterested” in section 2071 essentially means 
neutral, or at least that a party-selected appraiser cannot be “disinterested’ if he there are 
pecuniary links between him and the insurance company that has appointed him.  (Gebers v. 
State Farm General Ins. Co. (1995) 38 Cal.App.4th 1648, 1651-1652; see also Figi v. New 
Hampshire Ins. Co. (1980) 108 Cal. App. 3d 772, 776-778.)  Therefore, Gebers held that while 
courts recognize that party-selected arbitrators are selected precisely because the selecting 
party thinks they are favorably disposed to the selected party’s cause (Good v. Kaiser 
Foundation Hospital (1984) 152 Cal.App.3d 819, 823 (party-appointed arbitrators are not 
expected to be neutral”); Tate, supra, 216 Cal.App.3d at 858 (“bias in a party arbitrator is 
expected”), the language in section 2071 means that party-selected appraisers are held to a 
higher standard.  (Gebers, supra, 38 Cal.App.4th at 1652.)  Under existing case law, the 
standard that the court is required to use here is reasonable doubts concerning the appraiser’s 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   02/28/19 

 
 

- 7 - 

impartiality, not “corruption.” 
 
The court hinted at two potential and related concerns in its request for additional 

briefing: whether CSAA unduly delayed in bringing this motion after Pearson, as assignee of the 
other insured, sued CSAA in June 2017; and the prejudice that the Baumbachs will suffer if the 
motion for disqualification is granted. 

 
As to the first point, under Mahnke a motion for disqualification of a party-selected 

appraiser must be brought at the first reasonable opportunity, absent extraordinary 
circumstances.  (Mahnke, supra, fn. 7.)  The Baumbachs argue that the first reasonable 
opportunity would have been shortly after Pearson served CSAA with the Sui/Pearson case in 
the summer of 2017.  CSAA argues that the first reasonable opportunity was not until much 
later, in the fall of 2018, when the large loss department that is responsible for the Baumbach 
claim discovered the Sui/Pearson lawsuit. 

 
The Baumbachs’ argument cannot be accepted.  Notice to a single, random employee of 

a corporation is not necessarily notice to the corporation.  Rather, “notice to an officer or agent 
of a corporation is notice to the corporation if [given] in matters in which such agent or officer 
would have authority to act for the corporation or whose duty it would be to communicate it to 
the board of directors or to an officer who had some power or authority in the matter.”  (Davis v. 
Pacific Studios Corp. (1927) 84 Cal.App. 611, 623; see also Ventura Mfg. & Implement Co. v. 
Warfield (1918) 37 Cal. App. 147, 161 (“notice to an agent of a corporation relating to any matter 
of which he has the management and control is notice to the corporation.”)   

 
The knowledge of agents is normally imputed to their principals.  (CC § 2332.)  That is 

because agents by definition have the authority to act in place of their principals.  (CC § 2295.)  
However, not all employees are agents: they do not all have the authority to bind their 
employers.  Thus, as an example, one who tells a corporation’s janitor about an order for a 
product cannot necessarily hold the corporation liable for failing to deliver the product, because 
a janitor’s duties do not normally include taking product orders.  Similarly, the Baumbachs have 
not identified any person who both knew about the Sui/Pearson lawsuit in the summer of 2017 
and had the responsibility for transmitting that information to other departments for cross-
referencing when looking for prohibited conflicts of interest. 

 
This analysis is consistent with the one authority that the Baumbachs cited when asked 

to brief this point, Corporations Code section 15901.03, dealing with limited partnerships.  The 
Baumbachs focused on subdivision (a) of that section, which states, “A person knows a fact if 
the person has actual knowledge of it.”  The pertinent subdivision here, however, is (g), which 
states, “Except as otherwise provided in subdivision (h), a person other than an individual 
knows, has notice, or receives a notification of a fact for purposes of a particular transaction 
when the individual conducting the transaction for the person knows, has notice, or receives a 
notification of the fact, or in any event when the fact would have been brought to the individual’s 
attention if the person had exercised reasonable diligence. A person other than an individual 
exercises reasonable diligence if it maintains reasonable routines for communicating significant 
information to the individual conducting the transaction for the person and there is reasonable 
compliance with the routines. Reasonable diligence does not require an individual acting for the 
person to communicate information unless the communication is part of the individual’s regular 
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duties or the individual has reason to know of the transaction and that the transaction would be 
materially affected by the information.” (Emphasis added.) 
 

 Therefore, the court cannot judge the timeliness of CSAA’s motion using the summer of 
2017 as the starting point.  Rather it finds that Pearson’s involvement in the Sui/Pearson lawsuit 
did not come to the attention of the persons who had the duty to communicate it to officer who 
had some power or authority in the matter until September 12, 2018.  (Felice Decl., ¶ 11.)  Thus, 
in bringing this motion on December 5, 2018, CSAA was doing so at the first reasonable 
opportunity, after reasonably meeting and conferring. 

 
The other concern that the court raised was the prejudice to the Baumbachs if the 

motion to disqualify is granted.  The court was concerned by the large sums of money that the 
Baumbachs have spent on Mr. Pearson that will likely be wasted if the motion to disqualify is 
granted.  This is the concern that prompted the court to question whether it should simply defer 
a ruling on this motion until after the award in hopes that the neutral umpire would reach a result 
acceptable to CSAA and not tainted by any bias of Pearson.  However, CSAA’s supplemental 
briefing has persuaded the court that the test on a motion to vacate the arbitration award will be 
the same as it is here.  The test will not be actual bias but whether a person aware of the facts 
might reasonably entertain a doubt that Pearson was able to be impartial.  (Ceriale v. Amco Ins. 
Co., (1996) 48 Cal.App.4th 500, 506.)  The court will never be able to know whether the neutral 
umpire reached a reasonable award untainted by any bias of Person or instead an 
unreasonable award that was tainted.  It will have no ability to determine if the award was 
reasonable or what persuaded the neutral umpire to make it. 
 
 Therefore the court grants CSAA’s motion.  While this result will undoubtedly impose 
significant financial hardship on the Baumbachs, that hardship could have been avoided had 
they made a supplemental disclosure when Pearson sued CSAA. 

 

 

 


